INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

STELLA C. SMITH

Haintiff,

Case No. 04-1132-WEB

JO ANNE B. BARNHART,
Commissioner of the
Socid Security Adminigtration

N N N N N N N N N N N N N

Defendant.

MEMORANDUM AND ORDER

Pantiff seeks judicid review of the Defendant’s decison to deny Disability Insurance benefits
under Title 11 and supplementa security income (SSI) benefitsbased ona disability under Title XVI. See
42 U.S. C..8§8138l et seg. A review of the record reveds that plaintiff filed for these benefits on
December 7, 2001 reporting an inability to work since September 17, 1996. (R. at 18). A hearing was
hed in front of adminigrative law judge (ALJ) Dayton on February 26, 2003. 1d. At the time of the
hearing plaintiff was 51 yearsold. (Id. a 19). The ALJfollowed the five-step sequentid analyss found
at 20 C.F.R. § 404.1520. (Id.).

According to the ALJ, the medica evidence established that plaintiff has medicaly determinable
severe imparments of diabetes mdlitus with peripheral neuropathy, GERD (gastroesophageal reflux
disorder), and short bowe syndrome status/post multiple surgeries. (Id. at 20). Next he found that

plantiff’s severe impairments did not meet or exceed the criteria for any of the listed impairments in 20



C.F.R. Part 404, Subpart P, Appendix 1. (Id. a 22). Next, the ALJfound plaintiff’ simpairments do not
preclude her from doing past work. (Id. a 27). A VE testified that plaintiff’'s RFC (resdud functiond
capacity) dlowed for light and sedentary work and there are substantid numbers of those jobs in the
nationa economy. (Id.). A decisondenying plaintiff benefits was issued on April 21, 2003. (Id. at 29).

Paintiff arguesthe ALJ erred on multiple occasons. Firg, the ALJfalled to develop the record.
Second, the ALJ falled to evduate plantiff’s credibility correctly. Third, the ALJ falled to incorporate
plantiff’ sdiarrheainthe hypothetical question posed to the VVocationad Expert (VE). Findly, the ALJfaled

to ligt diarrhea as a non-exertiond impairment in step two of the sequentid evauation.

|. Standard

The Court mug afirm the Commissoner’ sfind decisionif it issupported by substantial evidence.
42 U.S.C. § 405(g); White v. Barnhart, 287 F.3d 903, 905 (10th Cir. 2002). Substantial evidenceis
‘morethanamere scintilla. 1t meanssuch relevant evidence as areasonable mind might accept as adequate
to support a concluson.” Casias v. Secretary of HHS 933 F.2d 799, 800 (10th Cir. 1991) quoting
Richardsonv. Perales, 402 U.S. 389, 401 (1971). Our roleis not to reweigh the evidence or subgtitute
our judgment for that of the Commissioner. White, 287 F.3d at 905. The Commissioner’ sdecisonisnot
subject to such deference and reversal may be appropriateif the Commissioner gpplied an incorrect legd
standard. Casias, 933 F.2d at 801.

The Socia Security Act providesthat anindividud shdl be determined to be under adisability only
if the clamant can establish that they have aphysicd or mental impairment expected to result in death or

lagt for a continuous period of twelve months which prevents the daimant from engaging in substantial



ganful activity (SGA). 42 U.S.C. 8423(d)(1)(A). The clamant’s physicad or mental imparments must
be of such severity that they are not only unable to perform their previous work but cannot, considering
thelr age, education, and work experience, engage in any other kind of SGA which exigtsin the nationa
economy. 42 U.S.C. 8423(d)(2)(A).

The Commissoner has established a five-step sequentia eva uationprocessto determine disability
. If a any step afinding of disability or non-disability can be made, the Commissioner will not review the
dam further. 20 C.F.R 8§ 404.1520(a)(4). At step one, the agency will find non-disability if damant is
engaged in SGA. 20 C.F.R 8404.1520(a)(4)(i). At step two, the claimant must show asevere disability.
20 C.F.R § 404.1520(a)(4)(ii). A severe disdbility is defined as an imparment which significantly limits
adamant’ sphysica or mentd abilityto do basic work activity. 20 C.F.R 8§ 404.1520(c). At stepthree,
the agency determines whether the severe impairment meets or equds the imparments and the duration
requirementsin Appendix 1 of 20 C.F.R. and if it does, the claimant will be found disabled. 20 CF.R §
404.1520(a)(4)(1ii). If the impairment does not meet the standards in step three, the agency continuesto
step four and assesses whether the clamant can do her previous work and if so, then she will not be
disabled. 20 C.F.R 8§ 404.1520(a)(4)(iv). At step five, the agency consders a clamant’s RFC, age,
education and past work experience to determine if claimant is capable of performing other work in the
national economy. 20 C.F.R § 404.1520(a)(4)(V).

The damant bearsthe burden of proof through step four of the andysis. Nielsonv. Sullivan, 992
F.2d 1118, 1120 (10th Cir. 1993). At step five, the burden shiftsto the agency. 1d. Before going from

step three to step four, the agency must assess the claimant’ s RFC. 20 C.F.R § 404.1520(a)(4).



[1. Duty to Develop the Record

The ALJhasabasc duty to inform himsdf about the facts relevant to his decision and to obtain
materid evidence. 20 C.F.R. § 404.944. “The ALJ has the duty to develop the record by obtaining
pertinent, available medical records which come to his attention during the course of the hearing.” Carter
v. Chater, 73 F.3d 1019, 1022 (10th Cir. 1996). However, the Pantiff dso “must furnish medicd and
other evidence that we can use to reach conclusions about your medica impairments...” 20 CF.R. §
404.1512(a). Additiondly, an ALJ is under an obligation to order a consultative examination when
additiond evidenceis needed if there is*some objective evidence in the record suggesting the existence
of a condition whichcould have amaterid impact onthe disability decison requiring further investigation.”
Hawkins v. Chater, 113 F.3d 1162, 1167 (10th Cir. 1997); 20 C.F.R. § 404.1519(b)(1-5).

Paintiff argues that the ALJ did not comply with his duty to develop the record because: 1)other
thantwo reports of gadtric biopsiesfromDr. Rausa, there are no other treatment notes in the record from
this physician and 2) there are no records from Dr. Crook, who was the doctor to whom Dr. Rausa
reported. Plaintiff citesaletter from Dr. Rausa that spoke of a follow up appointment on 5/15/01. (R.
142, 178). Thereisno documentation in the record regarding this follow up appointment.

Paintiff had an gppointment on 5/10/01 with Dr. Rausato performagadric emptying study. (Id.
a 142). The results were printed in aform on 5/11/01. (Id. at 143). Dr. Rausa performed a gastric
emptying study as aresult of complaints of nausea and vomiting, not diarrhea. (Id. at 142). Dr. Rausa's
letter showsthat the follow up gppointment on 5/15/01 concerned the results of plaintiff’ sgastric emptying
sudy. (Id. at 178). Plaintiff has falled to show the relevance of this record in considering plaintiff’s

diarrhea condition.



Pantiff arguesthat there areno recordsfromDr. Crook. The record doesrevea that Dr. Crook
performed a mammography for plantiff. (Id. a 240). Once again plaintiff fallsto state the relevance of
this record to plaintiff’s diarrhea condition. The ALJ had no duty to seek out these additiond records
because they are not pertinent or revant to hisdecison. 20 C.F.R. § 404.944; See Hawkins, 113 F.3d
at 1168 (The duty to develop the record is limited to materid issues).

Additiondly, the Secretary ordered aconsultative examinaionwhichwas performed by aphysician
inMay 11, 2002. (Id. at 203). A consultative exam is not required unlessthe record establishesthat such
anexamis necessary to enable the ALJto make adisability decison. Turner v. Califano, 563 F.2d 669,
671 (5th Cir. 1977); See dso Robertson v. Chater, 900 F. Supp. 1520, 1530 (D. Kan. 1995). The
Secretary took measures to ensure the record was developed for the ALJ and plaintiff’s argument is

without merit.

I11.Credibility Andyss

Pantiff arguesthat the ALJfailed to conduct aproper credibility anadyss because he: ) faled to
account for plantiff’ slack of insurance as a reason why she did not seek medicd treatment; b) erred when
gating therewasalack of objective medica evidence showing chronic diarrhea; ¢) misstated the evidence
because plantiff’s weight hasnot beenstable; and d) rdied too much on plaintiff’ s daily activities. These
erors dlegedly resulted in an incorrect determination of plaintiff’s RFC.

In recognition of the fact that an individua’ s symptoms can sometimes suggest a greeter leve of

severity of impairment than can be shown by the objective medica evidence done, 20 C.F.R.

404.1529(c) and 416.929(c) describe the kinds of evidence, including the factors below, that the

adjudicator must consider in addition to the objective medica evidence when assessing the
credibility of an individud’ s satements:



1. Theindividud’sdaily activities,

2. The location, duration, frequency, and intensity of the individua’s pain or other
symptoms,

3. Factorsthat precipitate and aggravate the symptoms;

4. Thetype, dosage, effectiveness, and Sde effects of any medication theindividua takes
or hastaken to dleviate pain or other symptoms;

5. Treatment, other than medication, the individua receives or has received for relief

of pain or other symptoms,

6. Any measures other than trestment the individua uses or has used to relieve pain or
other symptoms (e.g., lying flat on his or her back, sanding for 15 or 20 minutes every
hour, or degping on aboard); and

7. Any other factors concerning the individua’ s functiona limitations and restrictions due
to pain or other symptoms. SSR 96-7p.

The ALJ stated in his decision that, “[t]he daimant’s testimony of constant unremitting diarrhea since
September, 1996 that prevents her from working and from leaving homeis not credible consdering her
falure to seek trestment for this disorder, her frequent denial of diarrhea to medica sources, and the

clamant’sactud activity level.” (R. a 24).

a Evidence of Medica Treatment for Diarrhea

Pantiff arguesthat she did not deny her diarrhea to medical sources and did seek treatment for
this imparment. The plaintiff States that she mentioned or sought treetment for diarrheain the following
instances:

1) To the consulting psychologist, Dr. Smmonds on April 11, 2002 that her diarrhea had become intense
and without warning. (Id. at 181).

2) To the consulting physician, Dr. Henderson, that she can have 10-12 bowel movementsdaily. (Id. at
203).

3) At the hearing, she stated she has diarrhea every other day. (Id. at 345).



4) On the agency Reconsideration Disability Report, she stated that she cannot leave the house due to
diarrhea. (1d. at 104).
5) To Dr. Lehr in 1995, plaintiff complained of abdomina pain and nausea. (1d. a 136).

The ALJrelied on other evidence including:

1) Rantiff stated she stopped working in 1996 because of pain and diarrheaand that a colostomy bag had
been recommended by a physcian; however, the medicd recordsfor 1996 show two vigtsfor gadtritis and
mention neither diarrhea nor arecommendation for a colostomy bag. (1d. at 24, 136).

2) Rantiff denied diarrheaduring emergency roomvigtsinMarch and September of 2002 (Id. at 24, 210,
233).

3) Rantiff complained of congtipation during an emergency roomvist in February 2002. (1d. at 24, 244).
4) Fantiff did not mentiondiarrheato medica personnel during emergency roomvidtsin January and May
2002. (Id. at 24, 225).

The Court notes that plaintiff did mention diarrhea during a hospitd visit in January 2002. (Id. at
258). Also, Dr. Lehr attributed plaintiff’s abdomina pain not to diarrhea but to gagtritis. (Id. at 136).

A gtrong indicationof credibility is“[t]he degree to whichthe individud’ s Satementsare consstent
withthe medica 9gns and laboratory findings and other information provided by medica sources, induding
information about medica history and trestment”. SSR 96-7p.

The ALJ did not err by induding the denid of diarrhea to medical personnel as a part of the
credibility analys's because the severity of plantiff’s diarrheais not consgstent with the medicd evidence.

Pantiff complains having over 10 bowd movements per day gpproximeately every 30 minutesand intotal

gpending morethree hoursinthe bathroomevery other day due to diarrhea. (R. at 344, 346). Plaintiff aso



complains she has suffered from diarrhea since 1996. (Id. at 337). Thedenid of diarrheaduring hospita
vigts is incondgtent with plaintiff’ s satements regarding the severity of her diarrhea. The ALJ correctly
congdered these factorsin the credibility andyss.

Fantiff contendsthat the ALJ sandyss was faulty because he did not congder the plaintiff’ slack
of medica insurance for her failure to seek medical trestment for her diarrhea

[b]efore the ALJ may rdy on the damant’s falure to pursue trestment or take medication as

support for his determination of noncredibility, he or she should consider (1) whether the treatment

a issue would restore clamant’ s ability to work; (2) whether the trestment was prescribed; (3)

whether the treetment was refused; and, if so, (4) whether the refusa was without judifigble

excuse. Thompsonv. Qullivan, 987 F.2d 1482, 1490 (10th Cir. 1993) quating Frey v. Bowen,

816 F.2d 508, 517 (10th Cir. 1987) (interna quotations and citations omitted).
The ALJdoes not need to address the Frey test because thisis not a case where plaintiff failed to follow
aprescribed treetment but rather it isafalure to seek medicd attention. “[T]he Frey test does not apply
to the issue of falure to seek relief...” See Jesse v. Barnhart, 323 F. Supp. 2d 1100, 1108-1109 (D.
Kan. 2004); seeasoQuallsv. Apfel, 206 F.3d 1368, 1372-1373 (10th Cir. 2000). Thereisno evidence
that any doctor prescribed any trestment for plaintiff’s diarrhea and she testified only to taking over the
counter Imodium AD. (R. a 345). While plaintiff states that she mentions diarrheato her treating nurse
practitioner every time she sees her, thereis no objective medica evidenceto substantiate her dam. (1d.).
Therefore, the ALJ properly evaluated plaintiff’ sfallureto seek medica atention in the credibility andysis
and was not required to use the Frey factors.

Furthermore, plaintiff’ s statements about lacking insurance areincongstent with her hospital vists.

The record shows that plaintiff sought medical trestment for diabetes and other imparments 13 timesin

2002 and 2003. (Id. at 24, 210, 233, 244, 274, 275, 276, 277, 279, 280, 291, 297, 299, 299A).



Therefore, plantiff’ sstatement that she lacked medical insurance or money to seek treatment for diarrhea
isincredible. Pantiff did seek medica treatment yet inexplicably falled to mention diarrhes; therefore,

subgtantia evidence supports the ALJ use of thisfactor in his credibility determination.

b. Lack of Objective Medical Evidence

“Objective evidence ‘is auseful indicator to assst us in making reasonable conclusions about the
intengty and persistence of an individud’s symptoms and the effects those symptoms may have on the
individud’s ability to function.” SSR 96-7p quoting 20 C.F.R. 404.1529(c)(2). “When present, these
[medicd] findings tend to lend credibility to an individud’ s dlegations about pain or other symptoms and
thar functiond effects” SSR 96-7p. Additiondly, “[t]he absence of an objective medical bass which
supports the degree of severity of subjective complaintsisjust one factor to be consdered in evauating
the credibility of the tesimony and complaints” Luna v. Bowen, 834 F.2d 161, 165 (10th Cir. 1987)
(internd citations omitted). The ALJ cited the above regulations before gpplying them to plaintiff’s case.
(R. a 23).

Pantiff argues that diarrhea’ s absence in trestment notes does not prove that it does not exis.
There are records from the Hunter Health Clinic showing vigts on ten different days labeled “ Diabetes
Progress Notes’ or “Progress Notes’ from 7/27/01 to 1/30/03. (Id. at 274, 275, 276, 277, 279, 280,
291, 297, 299, 299A). None of these mention anything about diarrhea despite the fact that plaintiff
alegedly told the doctor about her diarrhea“every timel gointo seeher”. (Id. at 345).

The plantiff attemptsto bolster her position by citing to the record which show other hospitd vists

induding: 1) 1/27/01 - stomach emptying problem, GERD, short bowe syndrome; 2) 1/02 - abdomina



and sernum pain; 3) 2/02 - ssomach emptying and nausea; 4) 4/02 - abdominal pain, nausea and an
inability to eat; and 5) 5/23/02 - GERD. (R. a 157, 257, 243, 218, 280). While there is a brief note
dating that plaintiff had diarrhea one time on 5/23/02, the other treatment notes do not mention diarrhea
(Id. & 258). Plantiff fallsto explan how these hospitdl vists “focus on plaintiff’ sdiarrhed’. (F. br. a 8).
The lack of objective medicd evidence regarding plaintiff’s diarrhea is supported by the record and the

ALJdid not err by consdering it in his credibility determination.

c._Unreidble Weight Statements

Fantiff next attacks the ALJ s rdiance on dleged exaggerated statements. Plantiff stated to a
consultative physician in May 2002 that she weighed 120 pounds ayear ago. (Id. at 203). Plaintiff dso
stated at the hearing, in February 2003, that ayear ago she wasredly sick and weighed 130 pounds. (1d.
at 335). The ALJ stated that the records show plaintiff’ s weight has been stable over a period of years
from 168 poundsin May 1996 to161 poundsinJune 2001 to 166 pounds in February 2002 and that her
satements of fluctuating weight are unreliable. (Id. at 24). Atthehearing, plaintiff stated sheweighed 175
pounds. (Id. at 335).

Pantiff attemptsto show that the ALJ erred because plaintiff’ s weight was not stable because at
times plantiff weighed up to 185 pounds in January 2003 and 179 pounds in April 2002. Other than
plantiff’ sstatements, thereis nothing to substantiate her alegations of weighing120-130 pounds. Plantiff’'s
gtatements about her weight, whencompared to the medica record, support the ALJ sultimate credibility

concluson that plaintiff’s dlegations are “ exaggerated and not reliable.” (1d. at 25).

10



d. Daly Activities

Fantiff findly arguesthat the ALJ erred when eva uating credibility because he relied too muchon
plantiff’ sdaily activities. While evidence that aclamant engagesin limited activities does not establish an
abilityto work, such evidence may be consdered dong with other evidence, in consdering entitlement to
disability benefits. Gossett v. Bowen, 862 F.2d 802, 807 (10th Cir. 1988).

The ALJ found that plaintiff’s ability to cook daly meds, spend 7-10 hours a week caring for
grandchildren, do laundry and other chores, mow the lawn, shop for groceries, attend church, and leave
home to carefor her ill mother are inconsistent with plaintiff’ s tesimony that she spends three days in bed
every two weeks due to headache pain and is unable to leave the house due to the need for congtant
bathroom access. (R. at 23, 346-350).

The Court finds that the ALJ s use of plaintiff’s daily activities in evauating plantiff’s disabling
diarrheais appropriate because, as discussed earlier, he dso relied on other evidenceto make his ultimate
credibility determination. See Patterson v. Apfel, 62 F. Supp. 2d 1212, 1218 (D. Kan. 1999) (In
evaduding the credibility of the damant, an ALJ must condder and weigh a number of factors in
combination). The ALJ s credibility determination must be upheld as it is supported by and specificdly
linked to substantia evidenceintherecord. Casias, 933 F.2d a 801 (Wedefer to the ALJ astrier of fact,

theindividua optimaly positioned to observe and assess witness credibility).

IVV. The ALJs examination of the VE

Haintiff arguesthat the ALJfalled toincorporate plaintiff’ sdiarrheainto the hypothetical question

posed to the VE. The ALJ found that plaintiff’s alegations of disabling diarrhea were not credible for

11



reasonsareadydiscussed. (R. a 24). “Informulaing ahypotheticd question, the adminigtrativelaw judge
need rely only onthoseimparmentssupported by substantial evidenceintherecord.” Pattersonv. Apfel,
62 F. Supp. 2d 1212, 1218 (D. Kan. 1999); cf. Evansv. Chater, 55 F.3d 530, 532 (10th Cir. 1995)
(ALJ sfalureto indudecarpal tunnd impairment into hypothetical to the VE was error because the agency
had previoudy acknowledged clamant’ s imparment which was supported by substantial evidence). As
discussed previoudy, plaintiff’s dlegations of intense diarrhea are not supported by substantial evidence;

therefore, the ALJ was not required to include thisimpairment in the hypothetical question to the VE.

V. Step Two

Maintiff contends that the ALJ erred because he failed to list her diarrhea as a nonexertional
impairment at Step 2. The andysis at step two does not evauate whether an imparment is exertiond or
nonexertiond; but rether, it involves an anadlyssif the impairment is severe or not.

At step two, the ALJ mugt gpply a de minimus standard to determine whether an impairment
sgnificantly limitsthe clamant’ sability to do basic work activity. Williams v. Bowen, 844 F.2d 748, 751
(10thCir. 1988); Hawkinsv. Chater, 113 F.3d 1162, 1169 (10th Cir. 1997); 20 C.F.R. § 404.1520(c).
“A determinationthat anindividud’ simparment(s) is not severe requiresa careful evauationof themedica
findings that describe the impairment(s) (i.e., the objective medica evidence and any imparment-related
symptoms)...”. SSR 96-3p.

The ALJ stated that plantiff had three severe impairments, including short bowe syndrome
satus/post multiple surgeries. (R. a 20). Asplantiff stated in her brief, diarrhea, cramping, heartburn are

symptoms of short bowel syndrome, whichisacommon conditionafter removing part of the smal intestine.

12



(A. Reply Br. at 2). The ALJdiscussed plaintiff’ sdiarrhea, abdomind pain, and theremova of part of her
intestine in the paragraph preceding the listing of severeimpairments. (R. a 20). Whilethe ALJdid not
lig diarrhea separately as asevere imparment, the discussionof plantiff’ sdiarrhea properly accounted for

it as a symptom of short bowel syndrome.

V1. Support for RFC

Fantiff argues that the RFC is not supported by the evidence. While an ALJ will consider medica
opinions, the ultimate RFC determinationisreserved for the Commissioner. 20 C.F.R. §404.1527(e)(2).

The RFC assessment must be based on dl of the relevant evidence in the case record, such as.
-Medicd higtory,

-Medicd sgnsand laboratory findings,

-The effectsof treetment, indudinglimitations or restrictions imposed by the mechanics of treetment
(e.g., frequency of treatment, duration, disruption to routine, Sde effects of medication),
-Reports of dally activities,

-Lay activities

-Recorded observations

-Medical source statements,

-Effects of symptoms, including pain, that are reasonably attributed to aamedically determinable
imparmen,

-evidence from attempts to work

-Need for agtructured living environment, and

-Work evauations, if available. SSR 96-8p.

The ALJ dtated that the RFC incorporates dl of the credible limitations including nonsevere imparments.
(R. a 25). TheALJcited medica recommendationsthat plaintiff get increased exercise and activity. (Id.
at 23, 291). TheALJlinked the RFC to specific medicd findingsthat plaintiff wakswith anorma gait with
no assdive device, no difficulty getting on or off the table and only mild difficlity hed to toe walking,

squaiting, hopping, and arisng fromastting postion. (1d. a 23, 205). The ALJaso considered plaintiff’'s

13



daly activities and stated that these activities indicate that she would be able to control her diarrhea
aufficiently to maintain work activity. (Id. at 23,115-117). The ALJ appropriately consdered plaintiff’'s
menta imparments, as he found plaintiff was depressed but did suffer from any functiond limitations from
depression.

In the RFC andyss, the ALJ did not err by not giving controlling waight to the treating nurse
practitioner’ s opinion because nurse practitioners are not listed as acceptable medica sources who can
provideevidence of animparment. 20 C.F.R. 8 404.1513(a); SeeasoNicholsv. Commissioner of the
SGA, 260 F. Supp. 2d 1057, 1066 (D. Kan. 2003) (Nurse practitioner is not an acceptable medical
source). However, the ALJ may use evidence from other medical sources, including nurse practitioners.
20 C.F.R. §404.1513(d)(1). The ALJchose not to accord substantial weight to the nurse practitioner’s
opinion because it was incongstent with other objective medical evidence as wdl as plaintiff’s daily
activities. (R. a 26). The ALJ provided a cogent explanation linking plaintiff’s RFC to substantial

evidence, therefore, plaintiff’s clams are without merit.

14



It is therefore ORDERED that Plantiff’s gpped from the decison of the Commissioner of Socia

Security (Doc. 7) be DENIED and the decision of the Commissioner of Socia Security be AFFIRMED.

SO ORDERED this 8th day of February 2005.

s Wedey E. Brown
Wedey E. Brown, U.S. Senior Didrict Judge
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